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OPINION

These appeals are made pursuant to section 19045 of the Revenue and Taxation Code
from the actions of the Franchise Tax Board on the protests of Sonia G. Drimmer, Zara Eliash and
Oscar and Marilyn Golodetz againgt proposed assessments of additiona persona income tax and
pursuant to section 193242 from the actions of the Franchise Tax Board in denying the daims of Sonia
G. Drimmer, Zara Eliash and Oscar and Marilyn Golodetz for refund of persond income tax in the
amounts and for the years asfollows:

Proposed Clams
Appdlants Years Assessments For Refund
Sonia G. Drimmer 1990 $3,284 $14,905
94A-0895
ZaaEliash 1990 4,847 18,185
94A-0891 1991 148 101
Oscar and Marilyn Golodetz 1990 9,733 30,503

! These appeals, which all include the same issues, were consolidated at the request of the appellants, which
consolidation was agreed to by the respondent.

2 Unless otherwise specified, all section references are to sections of the Revenue and Taxation Code asin effect for
theyearsinissue.
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95N-0236
The issues presented for our decision in these gppedls are asfollows:

(1)  Whether the appdllants qudified for the Farm Saes Credit found in former
Revenue and Taxation Code section 17061.5.

(2) Alternatively, whether non-California-source capital 1oss carryforwards, when
used to compute "capitd gain” in determining the applicability of the Farm
Sdes Credit, should aso be used to determine California adjusted gross
income for nonresidents under Revenue and Taxation Code section 17041,
subdivison (b).

There are no disagreements as to the facts involved in these gppedls. All of the
gppellants were nonresident partners in two Cdifornia partnerships that sold Cdiforniafarm property at
agan during 1990. All of the appelants clamed Farm Saes Credit on their Cdifornia nonresident
returns based upon the saes of the partnership property. Respondent disallowed the clamed credit,
pursuant to Revenue and Taxation Code section 17061.5, subdivision (b)(3)(B), because the appd lants
hed no net capitd gainsincludible in taxable income due to non-Cdifornia source capita loss
carryforwards which exceeded their shares of the capital gain from the Cdiforniafarm property sdes.

Former Revenue and Taxation Code section 17061.5 provided a credit on the sale of
certain qudified assets. The pertinent portion of that Statute states:

(b)(l) * % %k %

(2) Inthe case of qudified assets held for more than one yesar, but not
more than five years, the amount of the credit shal be equa to 4 1/2
percent of the net capitd gain, if any, from the sale or exchange of those
assets.

(3) If gain or losses from more than one sde or exchange of capita
asetsis taken into account in computing taxable income for one taxable
year, each of the following shdl apply:

(A) * % * %

(B) The amount of the credit dlowable under paragraph (2) shal not
exceed 4 1/2 percent of the excess of the net capital gain, if any, from
al sales and exchanges of capital assets taken into account in computing
taxable income for the taxable year over the amount of any gain for
which a credit was alowed under paragraph (1). (Emphasis added.)

Respondent contends that "taxable income,” as used in section 17061.5, subdivision
(b)(3)(B), means taxable income from dl sources, both Cdiforniaand non-Cdifornia (Rev. & Tax.
Code, 88 17073, 18151, I.R.C. 88 63, 1212.) Because the appellants had non-California-source
capita loss carryforwards from prior years that offset their Caifornia source gain for the apped years,
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there was no net capitd gain includible in appdlants taxable income for the years on gpped. Therefore,
under respondent’s reading of 17061.5, subdivision (b)(3)(B), no credit was dlowable.

Appdlants argue that they are entitled to the Farm Sales Credit by virtue of Revenue
and Taxation Code section 17055, subdivison (b), which states that any credits that are conditiona on
atransaction occurring within Cdifornia (such as the Farm Sales Credit) are dlowed in full to
nonresidents. The appelants dso contend that, in congtruing section 17061.5, subdivision (b)(3)(B),
only Cdifornia-source capita losses should be used to determine their net capitd gain. Findly,
appd lants argue that the use of non-Cdifornia-source gains and losses for purposes of section 17061.5,
subdivison (b)(3)(B), violates the provisions of Revenue and Taxation Code section 17041, subdivison
(b), which préjvides that nonresidents are taxed upon their taxable income which is derived from sources
in Cdifornia

Revenue and Taxation Code section 17073, subdivison (a), sates. “ Taxable income
shall be defined by Section 63 of the Internal Revenue Code, except as otherwise provided.”
(Emphasisadded.) Whileit istrue that under Interna Revenue Code (1.R.C.) section 63, taxable
income would include the net capitd gain from al of ataxpayer’s sources, we believe that the second
phrase of section 17073, subdivision (a), applies when congtruing the gpplicability of section 17061.5,
subdivision (b), because section 17041, subdivison (b) providesthat Cdifornianonresdents “taxable
income’ isincome “derived from sourcesin this state.” Nowhere in section 17041 does it provide that
aCdifornia nonresident’s “taxable income’ is computed by using the nonresdent’ s net capita gains
from &l sources* Moreover, this board has consistently held that the use of a nonresident’s non-
Cdifornia source income to determine the nonresident’ s Cdiforniatax liability, pursuant to the formula
st forth in section 17041, subdivision (b), results in the taxation of only Cdifornia-source income. (See
Apped of LouisN. Million, 87-SBE-036, May 7, 1987.)

Therefore, we agree with the gppellants argument that only California-source capital
losses would be used to determine net capital gain for the purposes of section 17061.5, subdivison
(b)(3)(B). Thisisbecausethat is the amount used to compute a nonresident’s California taxable
income.

In addition to arguing thet they are entitled to the Farm Sades Credit, the gppellants
dternatively contend that they are entitled to refunds, based upon the argument that if non-Cdifornia
source capitd loss carryforwards are used to compute net cgpitd gain in determining the gpplicability of
the Farm Sales Credit, then those same capita |oss carryforwards should aso be used to compute
Cdiforniaadjusted gross income under Revenue and Taxation Code section 17041, subdivision (b).
Appellants have failed to provide any other lega support for this second, dternative, argumen.

Respondent contends that appelants adternative argument must fail, based upon the
language of section 17041, which does not alow for the deduction of non-California source loss

% The tax for nonresidents under section 17041, subdivision (b), is equal to the tax that would be imposed if the
nonresident were aresident, multiplied by the ratio of California adjusted grossincometo total adjusted grossincome
from all sources.

* Section 17041, subdivision (b), does provide that a California nonresident’ s non-California source income is used in
computing the nonresident’ s ultimate Californiatax liability.
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carryforwards in the computation of Cdifornia source income. The respondent is correct in its
contention.

Therefore, because the gppellants were entitled to the use of the entire Farm Sales
Credit (see Rev. & Tax. Code, § 17055, subd. (b)), the actions of the respondent in issuing the
proposed assessments are hereby reversed. Further, because we have decided in favor of the
gppellants on the first issue, we need not address the appellants’ dternative refund claims, except to say
that said claims were properly denied, because California-source adjusted income is not computed by
alowing capitd loss carryforward from non-California sources. (Rev. & Tax. Code, § 17041, subd.

(b).)
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ORDER

Pursuant to the views expressad in the opinion of the board on file in this proceeding,
and good cause appearing therefor,

IT ISHEREBY ORDERED, ADJUDGED, AND DECREED, pursuant to section
19047 of the Revenue and Taxation Code, that the actions of the Franchise Tax Board on the protests
of Sonia G. Drimmer, Zara Eliash, and Oscar and Marilyn Golodetz, against proposed assessments of
additiond persond income tax in the amounts and for the years asfollows:

Proposed

Appdlants Years Assessments
Sonia G. Drimmer 1990 $3,284
94A-0895

ZaraEliash 1990 4,847
94A-0891 1991 148
Oscar and Marilyn Golodetz 1990 9,733
95N-0236

be and the same are hereby reversed, and the actions of the Franchise Tax Board in denying the clams
of SoniaG. Drimmer, Zara Eliash, and Oscar and Marilyn Golodetz for refund of persond incometax in
the amounts and for the years asfollows:.

Clams

Appdlants Years For Refund
Sonia G. Drimmer 1990 $14,905
94A-0895

ZaaEliash 1990 18,185
94A-0891 1991 101
Oscar and Marilyn Golodetz 1990 30,503
95N-0236

be and the same are hereby sustained.
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Done at Sacramento, California, this 22nd day of February, 1996, by the State Board

of Equalization, with Board Members Mr. Klehs, Mr. Dronenburg, Mr. Andd, Mr. Sherman and Mr.
Halverson present.

Johan Klehs , Chairman

Ernest J Dronenburg, ., Member

Dean F. Andd , Member
Brad Sherman , Member
Rex Haverson* , Member

*For Kathleen Connéll, per Government Code section 7.9.



